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7KH SDUWLHV SUHVHQW QXPHURXV DUJXPHQWV SHUWDLQLQJ WR ZKHWKHU

XQLRQV DQG FKDULWLHV DUH FRPSDUDEOH IRU SXUSRVHV RI D GLVFULPLQDWLRQ
DQDO\VLV� 7KH DPLFL DOVR KDYH VXEPLWWHG EULHIV SULPDULO\ DGGUHVVLQJ WKLV
VDPH LVVXH� %HFDXVH RI RXU GLVSRVLWLRQ LQ WKLV FDVH� ZH QHHG QRW UHDFK WKH
YDULRXV LVVXHV UDLVHG E\ WKH DPLFL RU WKH SDUWLHV SHUWDLQLQJ WR WKH VLPLODULW\
RU GLVVLPLODULW\ EHWZHHQ FKDULWLHV DQG XQLRQV� :H DGKHUH WR RXU GHFLVLRQ
LQ &5(3 WKDW ³>Q@R UHOHYDQW ODERU SROLFLHV DUH DGYDQFHG E\ UHTXLULQJ
HPSOR\HUV WR SURKLELW FKDULWDEOH VROLFLWDWLRQV LQ RUGHU WR SUHVHUYH WKH ULJKW
WR H[FOXGH QRQHPSOR\HH GLVWULEXWLRQ ZKHQ DFFHVV WR WKH WDUJHW DXGLHQFH
LV RWKHUZLVH DYDLODEOH�´ �� )��G DW ���� 7KH %RDUG FRQWHQGV� KRZHYHU�
WKDW GHVSLWH WKH KROGLQJV LQ &5(3 DQG 6DQGXVN\� WKH 6XSUHPH &RXUW¶V
KROGLQJ LQ 1/5% Y� 6WRZH 6SLQQLQJ &R�� ��� 8�6� ��� ������� VXSSRUWV
WKH %RDUG¶V YLHZ WKDW GLVFULPLQDWLRQ RFFXUV XQGHU %DEFRFN 	 :LOFR[
ZKHUH DQ HPSOR\HU DOORZV DFFHVV WR LWV SURSHUW\ WR FKDULWLHV EXW GHQLHV
VLPLODU DFFHVV WR XQLRQV� $V D SUHOLPLQDU\PDWWHU� 6WRZH 6SLQQLQJZDV QRW
LQWHUSUHWLQJ WKH ³GLVFULPLQDWLRQ H[FHSWLRQ´ DQQRXQFHG LQ %DEFRFN 	
:LOFR[� DV 6WRZH 6SLQQLQJ ZDV GHFLGHG VHYHUDO \HDUV SULRU WR WKDW FDVH�

)XUWKHU� 6WRZH 6SLQQLQJ LV GLVWLQJXLVKDEOH RQ LWV IDFWV� ,Q WKDW FDVH� WKH

%RDUG IRXQG WKDW IRXU HPSOR\HUV LQ D VPDOO WRZQ KDG FRPPLWWHG DQ XQIDLU

ODERU SUDFWLFH ZKHUH WKH HPSOR\HUV KDG UHIXVHG WR DOORZ D XQLRQ WR PHHW

LQ WKH RQO\ PHHWLQJ KDOO LQ WKH WRZQ� DOWKRXJK WKH HPSOR\HUV KDG DOORZHG

RWKHU JURXSV� LQFOXGLQJ VRPH RI D FKDULWDEOH QDWXUH� WR GR VR� 6WRZH
6SLQQLQJ� ��� 8�6� DW ���� VHH DOVR 1/5% Y� 6WRZH 6SLQQLQJ &R�� ���
)��G ���� ��� ��WK &LU� ����� �QRWLQJ WKDW PHHWLQJ KDOO KDG EHHQ XVHG IRU

VXFK SXUSRVHV DV FKXUFK EDQTXHWV� /DGLHV $LG 6RFLHW\ PHHWLQJV� DQG D

&KULVWPDV SDUW\ IRU VFKRRO FKLOGUHQ�� +RZHYHU� LQ UHIXVLQJ WR XSVHW WKH

%RDUG¶V ILQGLQJ WKDW WKH HPSOR\HUV¶ DFWLRQV FRQVWLWXWHG DQ XQIDLU ODERU

SUDFWLFH� WKH 6XSUHPH &RXUW H[SODLQHG WKDW WKHUH ZDV HYLGHQFH WKDW WKH

VROH UHDVRQ WKDW WKH HPSOR\HUV GLVDOORZHG WKH XQLRQ PHHWLQJ ZDV WKH

UHVXOW RI DQWL�XQLRQ ELDV� 6HYHUDO HPSOR\HHV� IRU H[DPSOH� KDG EHHQ ILUHG

IRU WKHLU XQLRQ DFWLYLW\ DQG WKH HPSOR\HUV� WKHPVHOYHV� IDLOHG WR GLVSXWH

WKDW WKH\ UHIXVHG DFFHVV RI WKH KDOO WR WKH XQLRQ EHFDXVH RI WKHLU GLVGDLQ

IRU XQLRQV� ���8�6� DW ���	 Q��� ,Q DGGLWLRQ� WKH &RXUW HPSKDVL]HG WKDW

LW FRXOG QRW FRPSDUH WKH DFFHVV WR WKHPHHWLQJ KDOO LQ WKH VPDOO ³FRPSDQ\�

GRPLQDWHG´ WRZQ ZLWK ³WKH YDVW PHWURSROLWDQ FHQWHUV ZKHUH D QXPEHU RI

KDOOV DUH DYDLODEOH ZLWKLQ HDV\ UHDFK RI SURVSHFWLYH XQLRQ PHPEHUV�´ ,G�
7KXV� LQ DGGLWLRQ WR DQWL�XQLRQ ELDV� WKHUH ZDV HYLGHQFH WKDW WKHUH ZDV QR

RWKHU UHDVRQDEO\ DYDLODEOH IRUXP IRU WKH XQLRQ PHHWLQJ LQ WKH WRZQ� &I�
&5(3� �� )��G DW ��� �³:KHUH UHDVRQDEOH DOWHUQDWLYH PHDQV RI DFFHVV

H[LVW� � �
V JXDUDQWHHV GR QRW DXWKRUL]H WUHVSDVV E\ QRQHPSOR\HH
RUJDQL]HUV� HYHQ � � � µXQGHU � � � UHDVRQDEOH UHJXODWLRQV¶ HVWDEOLVKHG E\ WKH
%RDUG�´� �TXRWLQJ /HFKPHUH� ��� 8�6� DW �������� ,Q WKH LQVWDQW FDVH�
WKHUH LV QR FODLP WKDW /RFDO ��� ODFNHG RWKHU UHDVRQDEOH PHDQV E\ ZKLFK
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